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The eagines were put to slow shead, the kite slowly hove in seen

to be clear and brought inboard. The sweep wire was then slowly hove in
until the white mass of the otter could ba Ciscerned, but nothlng definite
ewould be seen owing to the wash caused by the paddiece. (onditions on the
day in guestion necessitated the otier be;nr brought close to the shio
hefore 1t ecould be sighted, and the enginss were sccordingly stopped on a
request from the sweeping deﬂ¢ in erder that it might be clearly sighted
md alsoe to avoid any chanes of the otier revolving or diving and hitting
the ship's bottom, as had happened on vrevious occasions W%en_the'ottgr has

heen hove in olose with wey on the ship.

Then the otter hed been sighted and an obstruction Slscerncd in it,
uhe A euged went aft to investipate, as for reasons stated: above, there was
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saibility that the obstruction might not be a mine, and he was anxious
to lose no more time than wse absolutely nChesqary, as much time had slready
heen lost by all ships of the Fletilla on these operations. through parted

sweep wires and lost sweeping gear.
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Defence - Sumning up. (Cont‘'d)

inches was found on the sweeping deck of "MERCURY" perforated and
indented with bullet holes. The Prosecution has assumed that the mine

in her sweep was a moored mine, but it is considered that the evidence
given by Lieut. Blows, leading Seaman Eastman and Leading Seaman Cope
proves that it was not a moored mine, but one that had previously been
cut and fired at by the mine disposal trawlers during this mine clearance,
and had sufficient buoyancy to be floating subnerged,

As paragraph 146 of 0.U.146 and paragraph 73 of Chapter V111,
C.B.1937, only legislates for a moored mine being foul of the otter, the
Accused has shown that he took ell possible steps to clear the obstruction
in the otter, and that he proposed to carry out the instructions laid down
in paragraphs 147 and 74 of these publications by going ahead and veering
his sweep wire preparatory to cutting, but that the explosion ocourred
before this could be done, and that had he cut the sweep wire as soon
as an obstruction was seen in the otter, the mine would have sunk to the

bottom and exploded.

Evidence has been brought to show that "MERCURY" sustained, on
7th July, 1940, a direct hit by a bomb on the fore deck which also exploded
six 12-pdr. shells causing considerable damaege. During the following seven
weeks whilst under going repairs she was subjected to a number of aerial
attacks and many bombs Bell in close proximity to the ship.

Further that whilst on passage from Portland to Ardrossan "MERCURY"
encountered heavy weather, and it was found that the after peak was con=-
tinually making water, and although no leaks were found when the vessel was
water-tested this weakness was again evident and necessitated daily
pumping when she returned to minesweeping duties.

Also, during the early part of December "MERCURY" rode out a gale
at a buoy at Milford Haven, and sustained considerable damage to her boilers
on acocount of the severe buffetting undergone.
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Finally a number of mines exploded in close proximity to the vessel
during recent minesweeping operations, which obviously shook the ship.

It is considered that these incidents had weakened the general

structure of the "MERCURY", particularly as Paddle Mineaweepers are
comparatively lightly built vessels and are not designed for heavy weather,

and were contributory causes to her ultimate loss.

Moreover the damage originally sustained by "MERCURY" as a result of
the explosion was aggravated to a large extent when the YSCAWFELL" collided
with her abaft the starboard sponson when coming alongside to take her in
tow - this collision being at the point most likely to weaken the main
watertight bulkhead on which the safety of the ship at this time depended.

It has been shwon that from the time the explosion occurred until the
ship had to be abandonned, the Accused took all possible steps to keep his
ship afloat and has stated that the behavious of his officers and ship's

Company was exemplary.

To conclude, the Accused is charged under Section 29 of the Naval
Discipline Act with two offences:~ the first of negligently or by default
losing his ship and the second of hazarding that ship, but it is of course
obvious that the hazarding must have taken place before the loss. In the

submission of the defence the hazarding synchronised with the loss, if
ding there was, or conversely that the loss of the ship was the first

hazardous action that ocourred on this occasion. It is therefore submitted
that the charge of hazarding does not lie, and that the only charge that
requires an answer is that of losing the ship.

In this connection the Deputy Judge Advocate will no doubt direct
the Court's attention to page 64 of the Admiralty Memorandum of Naval Cowrt
Martial Procedure, Note 3., which I will take the liberty of reading:-

" If the court is of opinion that the acoused has either (a) done
anything which a reasonably careful and capable officer in the position

Al}
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Defence - Summning up €Cont'd)

" .f the acoused would not have done in similar circumstances, or (b) has
onitted to do anything which a reasonably careful and capable officer

“4n the position of the accused would have done in similar circumstances,
~§the court must find that the charge is proved and state briefly the facts

.mon which the finding is based. If the court is of opinion that neither
?Othese propositions is established, then the court must find that the charge
is not proved and acquit the accused."”

g The Court will eppreciate that this is a case which must be regarded
from the viewpoint of what was a reasonasble action in the peculiar circum=
stances in which the Accused found himself in this inastance. In fact he

has stated in evidence that he would do this again in similar circumstances.
The Accused has stated in evidence that he is aware of the instructions,

but that from his personal experience of this particular ship and experiments
carried out by him he considered that the otter would have struck the bottom

f the ship if the ship was moving through the water. The Accused did in fact
loarry out the letter of the instructions, as using hie expert knowledge of

‘the behavour of the otter when the ship was moving ahead he did take steps

‘to prevent the possibility of a mine touching the ship, - the actual words
‘used in paragraph 145 of 0.U. 6350. Further, the Accused intended carrying
‘out the instructions laid down in paragraph 147 of 0.U. 6350, though he has
‘informed the Court that he was about to go ahead first and veer his sweep wire
after and not veer first and then go ahead as in the wording of the paragraph.

. Since the publications quoted are designed for the guidance of
minesweeping Officers and do not pretend to cover all possible circumstances,
there must be numerous cases when the letter of the inatructions have not been
icarried out. The Court will envisage that in the present emergency there must
‘be many cases where a Minesweeping Officer must take risk in the efficient
prosecution of his duty - as a case in point, if a Trawler sweeping for magnetic
mines dlscovers her D.G. broken down but decides to carry on as no other trawler
is available at the moment, the Commanding Officer is techmically hazarding his
ship, but I, as a Port Minesweeping Officer, would rather praise than blame.

In fact, in my submission I consider the essence of successful Minesweeping
 is the Joyful acceptance of risk and that if this principle was undermined
Minesweeping would lose a very large percentage, if not all, its efficienocy.
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